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(i) identified the collateral;

UNIFORM COMMERCIAL CODE Art. 9

(1i) was indexed under the debtor’s name as of that date; and

(1ii) was filed in the office in which to file a financing statement
against the debtor covering the collateral as of that date; and

(C) any other secured party that, 10 days before the notification date, held
a security interest in the collateral perfected by compliance with a
statute, regulation, or treaty described in Section 9-311(a).

(d) [Subsection (b) inapplicable: perishable collateral; recognized
market.] Subsection (b) does not apply if the collateral is perishable or threatens
to decline speedily in value or is of a type customarily sold on a recognized market.

(e) [Compliance with subsection (c¢)(3)(B).] A secured party complies with
the requirement for notification prescribed by subsection (c)(3)(B) if:

(1) not later than 20 days or earlier than 30 days before the notification date,
the secured party requests, in a commercially reasonable manner, informa-
tion concerning financing statements indexed under the debtor’s name in
the office indicated in subsection (¢)(3)(B); and

(2) before the notification date, the secured party:

(A) did not receive a response to the request for information; or

(B) received a response to the request for information and sent an
authenticated notification of disposition to each secured party or other
lienholder named in that response whose financing statement covered

the collateral.

Official Comment

1. Source. Former Section 9-504(3).

2. Reasonable Notification. This sec-
tion requires a secured party who wishes to
dispose of collateral under Section 9-610 to
send ‘‘a reasonable authenticated notifica-
tion of disposition” to specified interested
persons, subject to certain exceptions. The
notification must be reasonable as to the
manner in which it is sent, its timeliness
(i.e., a reasonable time before the disposition
is to take place), and its content. See Sec-
tions 9-612 (timeliness of notification), 9~
613 (contents of notification generally), 9-
614 (contents of notification in consumer-
goods transactions).

3. Notification to Debtors and Sec-
ondary Obligors. This section imposes a
duty to send notification of a disposition not
only to the debtor but also to any secondary
obligor. Subsections (b) and (c) resolve an
uncertainty under former Article 9 by pro-
viding that secondary obligors (sureties) are
entitled to receive notification of an intended

disposition of collateral, regardless of who
created the security interest in the collater-
al. If the surety created the security interest,
it would be the debtor. If it did not, it would
be a secondary obligor. (This Article also
resolves the question of the secondary obli-
gor’s ability to waive, pre-default, the right
to notification—waiver generally is not per-
mitted. See Section 9-602.) Section 9-605
relieves a secured party from any duty to
send notification to a debtor or secondary
obligor unknown to the secured party.

Under subsection (b), the principal obligor
(borrower) is not always entitled to notifica-
tion of disposition.

Example: Behnfeldt borrows on an unse-
cured basis, and Bruno grants a security
interest in her car to secure the debt.
Behnfeldt is a primary obligor, not a sec-
ondary obligor. As such, she is not entitled
to notification of disposition under this
section.
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4. Notification to Other Secured
Parties. Prior to the 1972 amendments to
Article 9, former Section 9-504(3) required
the enforcing secured party to send reason-
able notification of the disposition:

except in the case of consumer goods to
any other person who has a security inter-
est in the collateral and who has duly filed
a financing statement indexed in the name
of the debtor in this State or who is
known by the secured party to have a
security interest in the collateral.

The 1972 amendments eliminated the duty
to give notice to secured parties other than
those from whom the foreclosing secured
party had received written notice of a claim
of an interest in the collateral.

Many of the problems arising from disposi-
tions of collateral encumbered by multiple
security interests can be ameliorated or
solved by informing all secured parties of an
intended disposition and affording them the
opportunity to work with one another. To
this end, subsection (c)(3)(B) expands the
duties of the foreclosing secured party to
include the duty to notify (and the corre-
sponding burden of searching the files to
discover) certain competing secured parties.
The subsection imposes a search burden that
in some cases may be greater than the pre-
1972 burden on foreclosing secured parties
but certainly is more modest than that faced
by a new secured lender.

To determine who is entitled to notifica-
tion, the foreclosing secured party must de-
termine the proper office for filing a fi-
nancing statement as of a particular date,
measured by reference to the ‘‘notification
date,” as defined in subsection (a). This de-
termination requires reference to the
choice-of-law provisions of Part 3. The se-
cured party must ascertain whether any fi-
nancing statements covering the collateral
and indexed under the debtor’s name, as
the name existed as of that date, in fact
were filed in that office. The foreclosing se-
cured party generally need not notify se-
cured parties whose effective financing
statements have become more difficult to
locate because of changes in the location of
the debtor, proceeds rules, or changes in
the debtor’s name. .

§ 9-611

Under subsection (c)(3)(C), the secured
party also must notify a secured party who
has perfected a security interest by comply-
ing with a statute or treaty described in
Section 9-311(a), such as a certificate-of-title
statute.

Subsection (e) provides a ‘‘safe harbor”
that takes into account the delays that may
be attendant to receiving information from
the public filing offices. It provides, general-
ly, that the secured party will be deemed to
have satisfied its notification duty under
subsection (¢)(8)(B) if it requests a search
from the proper office at least 20 but not
more than 30 days before sending notifica-
tion to the debtor and if it also sends a
notification to all secured parties (and other
lienholders) reflected on the search report.
The secured party’s duty under subsection
(c)(3)(B) also will be satisfied if the secured
party requests but does not receive a search
report before the notification is sent to the
debtor. Thus, if subsection (e) applies, a se-
cured party who is entitled to notification
under subsection (c}(3)(B) has no remedy
against a foreclosing secured party who does
not send the notification. The foreclosing
secured party has complied with the notifica-
tion requirement. Subsection (e) has no ef-
fect on the requirements of the other para-
graphs of subsection (c). For example, if the
foreclosing secured party received a notifica-
tion from the holder of a conflicting security
interest in accordance with subsection
(c)(3)(A) but failed to send to the holder a
notification of the disposition, the holder of
the conflicting security interest would have
the right to recover any loss under Section
9-625(b).

5. Authentication Requirement. Sub-
sections (b) and (c) explicitly provide that a
notification of disposition must be “authen-
ticated.” Some cases read former Section 9-
504(3) as validating oral notification.

6. Second Try. This Article leaves to
judicial resolution, based upon the facts of
each case, the question whether the require-
ment of ‘“‘reasonable notification” requires a
“gsecond try,”’ i.e., whether a secured party
who sends notification and learns that the
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debtor did not receive it must attempt to
locate the debtor and send another notifica-
tion.

7. Recognized Market; Perishable
Collateral. New subsection (d) makes it
clear that there is no obligation to give noti-
fication of a disposition in the case of perish-
able collateral or collateral customarily sold
on a recognized market (e.g., marketable
securities). Former Section 9-504(3) might
be read (incorrectly) to relieve the secured
party from its duty to notify a debtor but not
from its duty to notify other secured parties
in connection with dispositions of such col-
lateral.

UNIFORM COMMERCIAL CODE Art. 9

8. Failure to Conduct Notified Dis-
position. Nothing in this Article prevents a
secured party from electing not to conduct a
disposition after sending a notification. Nor
does this Article prevent a secured party
from electing to send a revised notification if
its plans for disposition change. This as-
sumes, however, that the secured party acts
in good faith, the revised notification is rea-
sonable, and the revised plan for disposition
and any attendant delay are commercially
reasonable.

9. Waiver. A debtor or secondary obligor
may waive the right to notification under
this section only by a post-default authenti-
cated agreement. See Section 9-624(a).

§ 9-612. Timeliness of Notification Before Disposition of Collateral.

(a) [Reasonable time is question of fact.] Except as otherwise provided in
subsection (b), whether a notification is sent within a reasonable time is a question

of fact.

(b) [10-day period sufficient in non-consumer transaction.] In a trans-
action other than a consumer transaction, a notification of disposition sent after
default and 10 days or more before the earliest time of disposition set forth in the
notification is sent within a reasonable time before the disposition.

Official Comment

1. Source. New.

2. Reasonable Notification. Section 9-
611(b) requires the secured party to send a
‘“reasonable authenticated notification.” Un-
der that section, as under former Section 9—
504(3), one aspect of a reasonable notifica-
tion is its timeliness. This generally means
that the notification must be sent at a rea-
sonable time in advance of the date of a
public disposition or the date after which a
private disposition is to be made. A notifica-
tion that is sent so near to the disposition
date that a notified person could not be
expected to act on or take account of the
notification would be unreasonable.

§ 9-613.

3. Timeliness of Notification: Safe
Harbor. The 10-day notice period in subsec-
tion (b) is intended to be a ‘“‘safe harbor”
and not a minimum requirement. To qualify
for the “‘safe harbor” the notification must
be sent after default. A notification also
must be sent in a commercially reasonable
manner. See Section 9-611(b) (‘‘reasonable
authenticated notification”). These require-
ments prevent a secured party from taking
advantage of the “‘safe harbor’’ by, for exam-
ple, giving the debtor a notification at the
time of the original extension of credit or
sending the notice by surface mail to a debt-
or overseas.

Contents and Form of Notification Before Disposition of
Collateral: General.

Except in a consumer-goods transaction, the following rules apply:
(1) The contents of a notification of disposition are sufficient if the notifica-

tion:

(A) describes the debtor and the secured party;
(B) describes the collateral that is the subject of the intended disposition;
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(C) states the method of intended disposition;

(D) states that the debtor is entitled to an accounting of the unpaid indebted-
ness and states the charge, if any, for an accounting; and

(E) states the time and place of a public disposition or the time after which
any other disposition is to be made.

(2) Whether the contents of a notification that lacks any of the information
specified in paragraph (1) are nevertheless sufficient is a question of fact.

(3) The contents of a notification providing substantially the information
specified in paragraph (1) are sufficient, even if the notification includes:

(A) information not specified by that paragraph; or

(B) minor errors that are not seriously misleading.

(4) A particular phrasing of the notification is not required.

(5) The following form of notification and the form appearing in Section 9-
614(3), when completed, each provides sufficient information:

NOTIFICATION OF DISPOSITION OF COLLATERAL
To: [Name of debtor, obligor, or other person to which the notification is sent]
From: [Name, address, and telephone number of secured party]
Name of Debtor(s): [Include only if debtor(s) are not an addressee)

[For a public disposition:]

We will sell [or lease or license, as applicable] the [describe collateral] [to the
highest qualified bidder] in public as follows:

Day and Date:

Time:

Place:
[For a private disposition:]

We will sell [or lease or license, as applicable] the [describe collateral] privately

sometime after [day and date].

You are entitled to an accounting of the unpaid indebtedness secured by the
property that we intend to sell [or lease or license, as applicable] [for a charge of

$

]. You may request an accounting by calling us at [telephone number]

[End of Form]
Official Comment

1. Source. New.

2. Contents of Notification. To com-
ply with the “reasonable authenticated noti-
fication” requirement of Section 9-611(b),
the contents of a notification must be rea-
sonable. Except in a consumer-goods trans-
action, the contents of a notification that
includes the information set forth in para-

graph (1) are sufficient as a matter of law,
unless the parties agree otherwise. (The ref-
erence to “‘time’’ of disposition means here,
as it did in former Section 9-504(3), not only
the hour of the day but also the date.) Al-
though a secured party may choose to in-
clude additional information concerning the
transaction or the debtor’s rights and obli-
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gations, no additional information is re-
quired unless the parties agree otherwise. A
notification that lacks some of the informa-
tion set forth in paragraph (1) nevertheless
may be sufficient if found to be reasonable
by the trier of fact, under paragraph (2). A
properly completed sample form of notifica-

UNIFORM COMMERCIAL CODE Art. 9

tion in paragraph (5) or in Section 9-
614(a)(3) is an example of a notification that
would contain the information set forth in
paragraph (1). Under paragraph (4), howev-
er, no particular phrasing of the notification
is required.

§ 9-614. Contents and Form of Notification Before Disposition of
Collateral: Consumer-Goods Transaction.

In a consumer-goods transaction, the following rules apply:

(1) A notification of dispOsifi’on must provide the following information:

(A) the information specified in Section 9-613(1);

(B) a description of any liability for a deficiency of the person to which the

notification is sent;

(C) a telephone number from which the amount that must be paid to the
secured party to redeem the collateral under Section 9-623 is available;

and

(D) a telephone number or mailing address from which additional information
concerning the disposition and the obligation secured is available.

(2) A particular phrasing of the notification is not required.
(3) The following form of notification, when completed, provides sufficient

information:

[Name and address of secured party]

[Date]

NOTICE OF OUR PLAN TO SELL PROPERTY
[Name and address of any obligor who is also a debtor]

Subject: [Identification of Transaction]

We have your [describe collateral], because you broke promises in our agree-

ment.
[For a public disposition:]

We will sell [describe collateral] at public sale. A sale could include a lease or
license. The sale will be held as follows:

Date:
Time:

Place:

You may attend the sale and bring bidders if you want.

[For a private disposition:]

We will sell [describe collateral] at private sale sometime after [date]. A sale

could include a lease or license.

The money that we get from the sale (after paying our costs) will reduce the
amount you owe. If we get less money than you owe, you [will or will not, as
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applicable] still owe us the difference. If we get more money than you owe, you

will get the extra money, unless we must pay it to someone else.

You can get the property back at any time before we sell it by paying us the
full amount you owe (not just the past due payments), including our expenses.
To learn the exact amount you must pay, call us at [telephone number].

If you want us to explain to you in writing how we have figured the amount
that you owe us, you may call us at [telephone number] [or write us at [secured
party’s address]] and request a written explanation. [We will charge you $for
the explanation if we sent you another written explanation of the amount you
owe us within the last six months.]

If you need more information about the sale call us at [telephone number] [or
write us at [secured party’s address]].

We are sending this notice to the following other people who have an interest
in [describe collateral] or who owe money under your agreement:

[Names of all other debtors and obligors, if any]

[End of Form]

(4) A notification in the form of paragraph (3) is sufficient, even if additional
information appears at the end of the form.

(5) A notification in the form of paragraph (3) is sufficient, even if it includes
errors in information not required by paragraph (1), unless the error is misleading
with respect to rights arising under this article.

(6) If a notification under this section is not in the form of paragraph (3), law
other than this article determines the effect of including information not required

by paragraph (1).

Official Comment

AT i T s

1. Source. New.

9. Notification in Consumer-Goods
Transactions. Paragraph (1) sets forth the
information required for a reasonable notifi-
cation in a consumer-goods transaction. A
notification that lacks any of the information
set forth in paragraph (1) is insufficient as a
matter of law. Compare Section 9-613(2),
under which the trier of fact may find a
notification to be sufficient even if it lacks
some information listed in paragraph (1) of
that section.

3. Safe-Harbor Form of Notifica-
tion; Errors in Information. Although
paragraph (2) provides that a particular
phrasing of a notification is not required,
paragraph (3) specifies a safe-harbor form
that, when properly completed, satisfies

paragraph (1). Paragraphs (4), (5), and (6)
contain special rules applicable to erroneous
and additional information. Under para-
graph (4), a notification in the safe-harbor
form specified in paragraph (3) is not ren-
dered insufficient if it contains additional
information at the end of the form. Para-
graph (5) provides that non-misleading er-
rors in information contained in a notifica-
tion are permitted if the safe-harbor form is
used and if the errors are in information not
required by paragraph (1). Finally, if a notifi-
cation is in a form other than the paragraph
(3) safe-harbor form, other law determines
the effect of including in the notification
information other than that required by
paragraph (1).
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§ 9-615. Application of Proceeds of Disposition; Liability for Defi-
ciency and Right to Surplus.

(a) [Application of proceeds.] A secured party shall apply or pay over for
application the cash proceeds of disposition under Section 9-610 in the following
order to:

(1) the reasonable expenses of retaking, holding, preparing for disposition,
processing, and disposing, and, to the extent provided for by agreement
and not prohibited by law, reasonable attorney’s fees and legal expenses
incurred by the secured party;

(2) the satisfaction of obligations secured by the security interest or agricultur-
al lien under which the disposition is made;

(3) the satisfaction of obligations secured by any subordinate security interest
in or other subordinate lien on the collateral if:

(A) the secured party receives from the holder of the subordinate security
interest or other lien an authenticated demand for proceeds before
distribution of the proceeds is completed; and

(B) in a case in which a consignor has an interest in the collateral, the
subordinate security interest or other lien is senior to the interest of
the consignor; and

(4) a secured party that is a consignor of the collateral if the secured party
receives from the consignor an authenticated demand for proceeds before
distribution of the proceeds is completed.

(b) [Proof of subordinate interest.] If requested by a secured party, a
holder of a subordinate security interest or other lien shall furnish reasonable proof
of the interest or lien within a reasonable time. Unless the holder does so, the
secured party need not comply with the holder’s demand under subsection (a)(3).

(c) [Application of noncash proceeds.] A secured party need not apply or
pay over for application noncash proceeds of disposition under Section 9-610 unless
the failure to do so would be commercially unreasonable. A secured party that
applies or pays over for application noncash proceeds shall do so in a commercially
reasonable manner.

(d) [Surplus or deficiency if obligation secured.] If the security interest
under which a disposition is made secures payment or performance of an obli-
gation, after making the payments and applications requlred by subsection (a) and
permitted by subsection (c):

(1) unless subsection (a)(4) requires the secured party to apply or pay over
cash proceeds to a consignor, the secured party shall account to and pay a
debtor for any surplus; and

(2) the obligor is liable for any deficiency.

(e) [No surplus or deficiency in sales of certain rights to payment.] If
the underlying transaction is a sale of accounts, chattel paper, payment intangibles,
or promissory notes:

(1) the debtor is not entitled to any surplus; and
(2) the obligor is not liable for any deficiency.
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(f) [Calculation of surplus or deficiency in disposition to person relat-
ed to secured party.] The surplus or deficiency following a disposition 1s
calculated based on the amount of proceeds that would have been realized in a
disposition complying with this part to a transferee other than the secured party, a
person related to the secured party, or a secondary obligor if:

(1) the transferee in the disposition is the secured party, a person related to
the secured party, or a secondary obligor; and

(2) the amount of proceeds of the disposition is significantly below the range of
proceeds that a complying disposition to a person other than the secured
party, a person related to the secured party, or a secondary obligor would

have brought. -

(g) [Cash proceeds received by junior secured party.] A secured party
that receives cash proceeds of a disposition in good faith and without knowledge
that the receipt violates the rights of the holder of a security interest or other lien
that is not subordinate to the security interest or agricultural lien under which the

disposition is made:

(1) takes the cash proceeds free of the security interest or other lien;

(2) is not obligated to apply the proceeds of the disposition to the satisfaction
of obligations secured by the security interest or other lien; and

(3) is not obligated to account to or pay the holder of the security interest or -

other lien for any surplus.

Official Comment

1. Source. Former Section 9-504(1), (2).

2. Application of Proceeds. This sec-
tion contains the rules governing application
of proceeds and the debtor’s liability for a
deficiency following a disposition of collater-
al. Subsection (a) sets forth the basic order
of application. The proceeds are applied first
to the expenses of disposition, second to the
obligation secured by the security interest
that is being enforced, and third, in the
specified circumstances, to interests that are
subordinate to that security interest.

Subsections (a) and (d) also address the
right of a consignor to receive proceeds of a
disposition by a secured party whose interest
is senior to that of the consignor. Subsection
(a) requires the enforcing secured party to
pay excess proceeds first to subordinate se-
cured parties or lienholders whose interests
are senior to that of a consignor and, finally,
to a consignor. Inasmuch as a consignor is
the owner of the collateral, secured parties
and lienholders whose interests are junior to
the consignor’s interest will not be entitled
to any proceeds. In like fashion, under sub-

section (d)(1) the debtor is not entitled to a
surplus when the enforcing secured party is
required to pay over proceeds to a consignor.

3. Noncash Proceeds. Subsection (c)
addresses the application of noncash pro-
ceeds of a disposition, such as a note or
lease. The explanation in Section 9-608,
Comment 4, generally applies to this subsec-
tion.

Example: A secured party in the business
of selling or financing automobiles takes
possession of collateral (an automobile)
following its debtor’s default. The secured
party decides to sell the automobile in a
private disposition under Section 9-610
and sends appropriate notification under
Section 9-611. After undertaking its nor-
mal credit investigation and in accordance
with its normal credit policies, the secured
party sells the automobile on credit, on
terms typical of the credit terms normally
extended by the secured party in the ordi-
nary course of its business. The automo-
bile stands as collateral for the remaining
balance of the price. The noncash proceeds
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received by the secured party are chattel
paper. The secured party may wish to
credit its debtor (the assignor) with the
principal amount of the chattel paper or
may wish to credit the debtor only as and
when the payments are made on the chat-
tel paper by the buyer.

Under subsection (c), the secured party is
under no duty to apply the noncash proceeds
(here, the chattel paper) or their value to the
secured obligation unless its failure to do so
would be commercially unreasonable. If a
secured party elects to apply the chattel pa-
per to the outstanding obligation, however,
it must do so in a commercially reasonable
manner. The facts in the example indicate
that it would be commercially unreasonable
for the secured party to fail to apply the
value of the chattel paper to the original
debtor’s secured obligation. Unlike the ex-
ample in Comment 4 to Section 9-608, the
noncash proceeds received in this example
are of the type that the secured party regu-
larly generates in the ordinary course of its
financing business in nonforeclosure trans-
actions. The original debtor should not be
exposed to delay or uncertainty in this situa-
tion. Of course, there will be many situa-
tions that fall between the examples present-
ed in the Comment to Section 9-608 and in
this Comment. This Article leaves their reso-
lution to the court based on the facts of each
case.

One would expect that where noncash pro-
ceeds are or may be material, the secured
party and debtor would agree to more specif-
ic standards in an agreement entered. into
before or after default. The parties may
agree to the method of application of non-
cash proceeds if the method is not manifestly
unreasonable. See Section 9-603.

When the secured party is not required to
“apply or pay over for application noncash
proceeds,” the proceeds nonetheless remain
collateral subject to this Article. See Section
9-608, Comment 4.

4. Surplus and Deficiency. Subsection
(d) deals with surplus and deficiency. It re-
vises former Section 9-504(2) by imposing
an explicit requirement that the secured par-
ty “pay’” the debtor for any surplus, while
retaining the secured party’s duty to ‘“‘ac-

UNIFORM COMMERCIAL CODE
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count.” Inasmuch as the debtor may not be
an obligor, subsection (d) provides that the
obligor (not the debtor) is liable for the
deficiency. The special rule governing sur-
plus and deficiency when receivables have
been sold likewise takes into account the
distinction between a debtor and an obligor.
Subsection (d) also addresses the situation in
which a consignor has an interest that is
subordinate to the security interest being
enforced.

5. Collateral Under New Ownership.
When the debtor sells collateral subject to a
security interest, the original debtor (creator
of the security interest) is no longer a debtor
inasmuch as it no longer has a property
interest in the collateral; the buyer is the
debtor. See Section 9-102. As between the
debtor (buyer of the collateral) and the origi-
nal debtor (seller of the collateral), the debt-
or {(buyer) normally would be entitled to the
surplus following a disposition. Subsection
(d) therefore requires the secured party to
pay the surplus to the debtor (buyer), not to
the original debtor (seller) with which it has
dealt. But, because this situation typically
arises as a result of the debtor’s wrongful
act, this Article does not expose the secured
party to the risk of determining ownership
of the collateral. If the secured party does
not know about the buyer and accordingly
pays the surplus to the original debtor, the
exculpatory provisions of this Article exoner-
ate the secured party from liability to the
buyer. See Sections 9-605, 9-628(a), (b). If a
debtor sells collateral free of a security inter-
est, as in a sale to a buyer in ordinary course
of business (see Section 9-320(a)), the prop-
erty is no longer collateral and the buyer is
not a debtor.

6. Certain ‘“Low-Price” Disposi-
tions. Subsection (f) provides a special
method for calculating a deficiency or sur-
plus when the secured party, a person relat-
ed to the secured party (defined in Section
9-102), or a secondary obligor acquires the
collateral at a foreclosure disposition. It rec-
ognizes that when the foreclosing secured
party or a related party is the transferee of
the collateral, the secured party sometimes
lacks the incentive to maximize the proceeds
of disposition. As a consequence, the disposi-
tion may comply with the procedural re-
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quirements of this Article (e.g., it is con-
ducted in a commercially reasonable manner
following reasonable notice) but neverthe-
less fetch a low price.

Subsection (f) adjusts for this lack of in-
centive. If the proceeds of a disposition of
collateral to a secured party, a person relat-
ed to the secured party, or a secondary obli-
gor are ‘“‘significantly below the range of
proceeds that a complying disposition to a
person other than the secured party, a per-
son related to the secured party, or a sec-
ondary obligor would have brought,” then
instead of calculating a deficiency (or sur-
plus) based on the actual net proceeds, the
calculation is based upon the amount that
would have been received in a commercially
reasonable disposition to a person other
than the secured party, a person related to

§ 9-616.

(a) [Definitions.] In this section:
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the secured party, or a secondary obligor.
Subsection (f) thus rejects the view that the
secured party’s receipt of such a price neces-
sarily constitutes noncompliance with Part
6. However, such a price may suggest the
need for greater judicial scrutiny. See Sec-
tion 9610, Comment 10.

7. “Person Related To.” Section 9-102
defines ‘“‘person related to.” That term is a
key element of the system provided in sub-
section (f) for low-price dispositions. One
part of the definition applies when the se-
cured party is an individual, and the other
applies when the secured party is an organi-
zation. The definition is patterned closely on
the corresponding definition in Section
1.301(32) of the Uniform Consumer Credit
Code.

Explanation of Calculation of Surplus or Deficiency.

(1) “Explanation” means a writing that:

(A) states the amount of the surplus or deficiency;

(B) provides an explanation in accordance with subsection (c) of how the
secured party calculated the surplus or deficiency;

(C) states, if applicable, that future debits, credits, charges, including
additional credit service charges or interest, rebates, and expenses
may affect the amount of the surplus or deficiency; and

(D) provides a telephone number or mailing address from which additional
information concerning the transaction is available.

(2) “Request’” means a record:

(A) authenticated by a debtor or consumer obligor;

(B) requesting that the recipient provide an explanation; and
(C) sent after disposition of the collateral under Section 9-610.

(b) [Explanation of calculation.] In a consumer-goods transaction in which
the debtor is entitled to a surplus or a consumer obligor is liable for a deficiency
under Section 9-615, the secured party shall:

(1) send an explanation to the debtor or consumer obligor, as applicable, after

the disposition and:

(A) before or when the secured party accounts to the debtor and pays any
surplus or first makes written demand on the consumer obligor after
the disposition for payment of the deficiency; and

(B) within 14 days after receipt of a request; or
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{2) in the case of a consumer obligor who is liable for a deficiency, within 14
days after receipt of a request, send to the consumer obligor a record
waiving the secured party’s right to a deficiency.

UNIFORM COMMERCIAL CODE Art. 9

(c) [Required information.] To comply with subsection (a)(1)(B), a writing
must provide the following information in the following order:

(1) the aggregate amount of obligations secured by the security interest under
which the disposition was made, and, if the amount reflects a rebate of
unearned interest or credit service charge, an indication of that fact,
calculated as of a specified date:

(A) if the secured party takes or receives possession of the collateral after
default, not more than 35 days before the secured party takes or
receives possession; or

(B) if the secured party takes or receives possession of the collateral before
default or does not take possession of the collateral, not more than 35
days before the disposition;

(2) the amount of proceeds of the disposition;

(3) the aggregate amount of the obligations after deducting the amount of
proceeds;

(4) the amount, in the aggregate or by type, and types of expenses, including
expenses of retaking, holding, preparing for disposition, processing, and
disposing of the collateral, and attorney’s fees secured by the collateral
which are known to the secured party and relate to the current disposition;

(5) the amount, in the aggregate or by type, and types of credits, including
rebates of interest or credit service charges, to which the obligor is known
to be entitled and which are not reflected in the amount in paragraph (1);

(6) the amount of the surplus or deficiency.

(d) [Substantial compliance.] A particular phrasing of the explanation is
not required. An explanation complying substantially with the requirements of
subsection (a) is sufficient, even if it includes minor errors that are not seriously
misleading.

(e) [Charges for responses.] A debtor or consumer obligor is entitled
without charge to one response to a request under this section during any six-
month period in which the secured party did not send to the debtor or consumer
obligor an explanation pursuant to subsection (b)(1). The secured party may
require payment of a charge not exceeding $25 for each additional response.

Official Comment

1. Source. New. plus or deficiency was calculated. Under sub-
2. Duty to Send Information Con- section (b)(1), a secured party is obligated to

cerning Surplus or Deficiency. This sec-
tion reflects the view that, in every consum-
er-goods transaction, the debtor or obligor is
entitled to know the amount of a surplus or
deficiency and the basis upon which the sur-

provide this information (an ‘‘explanation,”
defined in subsection (a)(1)) no later than
the time that it accounts for and pays a
surplus or the time of its first written at-
tempt to collect the deficiency. The obligor
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need not make a request for an accounting
in order to receive an explanation. A secured
party who does not attempt to collect a defi-
ciency in writing or account for and pay a
surplus has no obligation to send an expla-
nation under subsection (b)(1) and, conse-
quently, cannot be liable for noncompliance.

A debtor or secondary obligor need not
wait until the secured party commences
written collection efforts in order to receive
an explanation of how a deficiency or sur-
plus was calculated. Subsection (b)(2) obliges
the secured party to send an explanation
within 14 days after it receives a ‘“‘request”
(defined in subsection (a)(2)).

3. Explanation of Calculation of Sur-
plus or Deficiency. Subsection (c) contains
the requirements for how a calculation of a
surplus or deficiency must be explained in
order to satisfy subsection (a)(1)(B). It gives
a secured party some discretion concerning
rebates of interest or credit service charges.
The secured party may include these rebates
in the aggregate amount of obligations se-
cured, under subsection (c)(1), or may in-
clude them with other types of rebates and

SECURED TRANSACTIONS
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credits under subsection (c)(5). Rebates of
interest or credit service charges are the
only types of rebates for which this discre-
tion is provided. If the secured party pro-
vides an explanation that includes rebates of
pre-computed interest, its explanation must
so indicate. The expenses and attorney’s fees
to be described pursuant to subsection (c)(4)
are those relating to the most recent disposi-
tion, not those that may have been incurred
in connection with earlier enforcement ef-
forts and which have been resolved by the
parties.

4. Liability for Noncompliance. A se-
cured party who fails to comply with subsec-
tion (b)(2) is liable for any loss caused plus
$500. See Section 9-625(b), (c), (e)(6). A
secured party who fails to send an explana-
tion under subsection (b)(1) is liable for any
loss caused plus, if the noncompliance was
“part of a pattern, or consistent with a prac-
tice of noncompliance,” $500. See Section 9-
625(b), (c), (e)(5). However, a secured party.
who fails to comply with this section is not
liable for statutory minimum damages under
Section 9-625(¢c)(2). See Section 9-628(d).

§ 9-617. Rights of Transferee of Collateral.
(a) [Effects of disposition.] A secured party’s disposition of collateral after

default:

(1) transfers to a transferee for value all of the debtor’s rights in the collateral;

(2) discharges the security interest under which the disposition is made; and

(3) discharges any subordinate security interest or other subordinate lien
[other than liens created under [cite acts or statutes providing for liens, if
any, that are not to be discharged]].

(b) [Rights of good-faith transferee.] A transferee that acts in good faith
takes free of the rights and interests described in subsection (a), even if the secured
party fails to comply with this article or the requirements of any judicial proceed-

ing.

(c) [Rights of other transferee.] If a transferee does not take free of the
rights and interests described in subsection (a), the transferee takes the collateral

subject to:

(1) the debtor’s rights in the collateral,

(2) the security interest or agricultural lien under which the disposition is

made; and

(3) any other security interest or other lien.
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Official Comment

1. Source. Former Section 9-504(4).

2. Title Taken by Good-Faith Trans-
feree. Subsection (a) sets forth the rights
acquired by persons who qualify under sub-
section (b)—transferees who act in good
faith. Such a person is a ‘“‘transferee,”’ inas-
much as a buyer at a foreclosure sale does
not meet the definition of ‘‘purchaser’” in
Section 1-201 (the transfer is not, vis-a-vis
the debtor, ‘‘voluntary’). By virtue of the
expanded definition of the term “debtor’ in
Section 9-102, subsection (a) makes clear
that the ownership interest of a person who
bought the collateral subject to the security
interest is terminated by a subsequent dispo-
sition under this Part. Such a person is a
debtor under this Article. Under former Ar-
ticle 9, the result arguably was the same, but
the statute was less clear. Under subsection
(a), a disposition normally discharges the
security interest being foreclosed and any
subordinate security interests and other
liens.

A disposition has the effect specified in
subsection (a), even if the secured party fails
to comply with this Article. An aggrieved
person (e.g., the holder of a subordinate se-

curity interest to whom a notification re-
quired by Section 9-611 was not sent) has a
right to recover any loss under Section 9-
625(b).

3. Unitary Standard in Public and
Private Dispositions. Subsection (b) now
contains a unitary standard that applies to
transferees in both private and public dispo-
sitions—acting in good faith. However, this
change from former Section 9-504(4) should
not be interpreted to mean that a transferee
acts in good faith even though it has knowl-
edge of defects or buys in collusion, stan-
dards applicable to public dispositions under
the former section. Properly understood,
those standards were specific examples of
the absence of good faith.

4. Title Taken by Nonqualifying
Transferee. Subsection (c) specifies the
consequences for a transferee who does not
qualify for protection under subsections (a)
and (b) (i.e., a transferee who does not act in
good faith). The transferee takes subject to
the rights of the debtor, the enforcing se-
cured party, and other security interests or
other liens. ’

§ 9-618. Rights and Duties of Certain Secondary Obligors.

(a) [Rights and duties of secondary obligor.] A secondary obligor acquires
the rights and becomes obligated to perform the duties of the secured party after

the secondary obligor:

(1) receives an assignment of a secured obligation from the secured party;

(2) receives a transfer of collateral from the secured party and agrees to accept
the rights and assume the duties of the secured party; or

(3) 1s subrogated to the rights of a secured party with respect to collateral.

(b) [Effect of assignment, transfer, or subrogation.] An assignment,
transfer, or subrogation described in subsection (a):

(1) is not a disposition of collateral under Section 9-610; and
(2) relieves the secured party of further duties under this article.

Official Comment

1. Source. Former Section 9-504(5).

2. Scope of This Section. Under this
section, assignments of secured obligations
and other transactions (regardless of form)
that function like assignments of secured

obligations are not dispositions to which
Part 6 applies. Rather, they constitute as-
signments of rights and (occasionally) dele-
gations of duties. Application of this section
may require an investigation into the agree-
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ment of the parties, which may not be re-
flected in the words of the repurchase agree-
ment (e.g., when the agreement requires a
recourse party to ‘‘purchase the collateral”
but contemplates that the purchaser will
then conduct an Article 9 foreclosure dispo-
sition).

This section, like former Section 9-504(5),
does not constitute a general and compre-
hensive rule for allocating rights and duties
upon assignment of a secured obligation.
Rather, it applies only in situations involving
a secondary obligor described in subsection
(a). In other contexts, the agreement of the
parties and applicable law other than Article
9 determine whether the assignment impos-
es upon the assignee any duty to the debtor
and whether the assignor retains its duties
to the debtor after the assignment.

Subsection (a)(1) applies when there has
been an assignment of an obligation that is

secured at the time it is assigned. Thus, if a°

secondary obligor acquires the collateral at a
disposition under Section 9-610 and simulta-
neously or subsequently discharges the unse-
cured deficiency claim, subsection (a)(1) is
not implicated. Similarly, subsection (a)(3)
applies only when the secondary obligor is
subrogated to the secured party’s rights with
respect to collateral. Thus, this subsection
will not be implicated if a secondary obligor
discharges the debtor’s unsecured obligation
for a post-disposition deficiency. Similarly, if
the secured party disposes of some of the
collateral and the secondary obligor thereaf-
ter discharges the remaining obligation, sub-
section (a) applies only with respect to rights
and duties concerning the remaining collat-
eral, and, under subsection (b), the subroga-
tion is not a disposition of the remainin,

collateral. ‘

As discussed more fully in Comment 3,
a secondary obligor may receive a transfer
of collateral in a disposition under Section
9-610 in exchange for a payment that is
applied against the secured obligation.
However, a secondary obligor who pays
and receives a transfer of collateral does
not necessarily become subrogated to the
rights of the secured party as contemplat-
ed by subsection (a)(3). Only to the extent
the secondary obligor makes a payment in
satisfaction of its secondary obligation

§ 9-618

would it become subrogated. To the extent
its payment constitutes the price of the
collateral in a Section 9-610 disposition by
the secured party, the secondary obligor
would not be subrogated. Thus, if the
amount paid by the secondary obligor for
the collateral in a Section 9-610 disposi-
tion is itself insufficient to discharge the
secured obligation, but the secondary obli-
gor makes an additional payment that sat-
isfies the remaining balance, the secondary
obligor would be subrogated to the secured
party’s deficiency claim. However, the
duties of the secured party as such would
have come to an end with respect to that
collateral. In some situations the capacity
in which the payment is made may be un-
clear. Accordingly, the parties should in
their relationship provide clear evidence of
the nature and circumstances of the pay-
ment by the secondary obligor.

3. Transfer of Collateral to Second-
ary Obligor. It is possible for a secured
party to transfer collateral to a secondary
obligor in a transaction that is a disposition
under Section 9-610 and that establishes a
surplus or deficiency under Section 9-615.
Indeed, this Article includes a special rule,
in Section 9-615(f), for establishing a defi-
ciency in the case of some dispositions to,
inter alia, secondary obligors. This Article
rejects the view, which some may have as-
cribed to former Section 9-504(5), that a
transfer of collateral to a recourse party can
never constitute a disposition of collateral
which discharges a security interest. Inas-
much as a secured party could itself buy
collateral at its own public sale, it makes no
sense to prohibit a recourse party ever from
buying at the sale.

4. Timing and Scope of Obligations.
Under subsection (a), a recourse party ac-
quires rights and incurs obligations only “af-
ter” one of the specified circumstances oc-
curs. This makes clear that when a successor
assignee, transferee, or subrogee becomes
obligated it does not assume any liability for
earlier actions or inactions of the secured
party whom it has succeeded unless it agrees
to do so. Once the successor becomes obligat-
ed, however, it is responsible for complying
with the secured party’s duties thereafter.
For example, if the successor is in possession
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of collateral, then it has the duties specified
in Section 9-207.

Under subsection (b), the same event (as-
signment, transfer, or subrogation) that
gives rise to rights to, and imposes obli-
gations on, a successor relieves its predeces-
sor of any further duties under this Article.
For example, if the security interest is en-

UNIFORM COMMERCIAL CODE Art. 9

forced after the secured obligation is as-
signed, the assignee—but not the assignor—
has the duty to comply with this Part. Simi-
larly, the assignment does not excuse the
assignor from liability for failure to comply
with duties that arose before the event or
impose liability on the assignee for the as-
signor’s failure to comply.

§ 9-619. Transfer of Record or Legal Title.

(a) [“Transfer statement.’’] In this section, ‘““transfer statement” means a
record authenticated by a secured party stating:

(1) that the debtor has defaulted in connection with an obligation secured by

specified collateral;

(2) that the secured party has exercised its post-default remedies with respect

to the collateral;

(3) that, by reason of the exercise, a transferee has acquired the rights of the

debtor in the collateral; and

(4) the name and mailing address of the secured party, debtor, and transferee.

(b) [Effect of transfer statement.] A transfer statement entitles the trans-

feree to the transfer of record of all rights of the debtor in the collateral specified in
the statement in any official filing, recording, registration, or certificate-of-title
system covering the collateral. If a transfer statement is presented with the
applicable fee and request form to the official or office responsible for maintaining

the system, the official or office shall:
(1) accept the transfer statement,;

(2) promptly amend its records to reflect the transfer; and

(3) if applicable, issue a new appropriate certificate of title in the name of the

transferee.

(c) [Transfer not a disposition; no relief of secured party’s duties.] A
transfer of the record or legal title to collateral to a secured party under subsection
(b) or otherwise is not of itself a disposition of collateral under this article and does
not of itself relieve the secured party of its duties under this article.

Official Comment

1. Source. New.

2. Transfer of Record or Legal Title.
Potential buyers of collateral that is covered
by a certificate of title (e.g., an automobile)
or is subject to a registration system (e.g., a
copyright) typically require as a condition of
their purchase that the certificate or registry
reflect their ownership. In many cases, this
condition can be met only with the consent
of the record owner. If the record owner is
the debtor and, as may be the case after the
default, the debtor refuses to cooperate, the

secured party may have great difficulty dis-
posing of the collateral.

Subsection (b) provides a simple mecha-
nism for obtaining record or legal title, for
use primarily when other law does not pro-
vide one. Of course, use of this mechanism
will not be effective to clear title to the
extent that subsection (b) is preempted by
federal law. Subsection (b) contemplates a
transfer of record or legal title to a third
party, following a secured party’s exercise of
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its disposition or acceptance remedies under
this Part, as well as a transfer by a debtor to
a secured party prior to the secured party’s
exercise of those remedies. Under subsection
(¢), a transfer of record or legal title (under
subsection (b) or under other law) to a se-
cured party prior to the exercise of those
remedies merely puts the secured party in a
position to pass legal or record title to a
transferee at foreclosure. A secured party
who has obtained record or legal title retains
its duties with respect to enforcement of its

§ 9-620

security interest, and the debtor retains its
rights as well.

3. Title-Clearing Systems Under
Other Law. Applicable non-UCC law (e.g., a
certificate-of-title statute, federal registry
rules, or the like) may provide a means by
which the secured party may obtain or
transfer record or legal title for the purpose
of a disposition of the property under this
Article. The mechanism provided by this sec-
tion is in addition to any title-clearing provi-
sion under law other than this Article.

§ 9-620. Acceptance of Collateral in Full or Partial Satisfaction of
Obligation; Compulsory Disposition of Collateral.

(a) [Conditions to acceptance in satisfaction.] Except as otherwise pro-
vided in subsection (g), a secured party may accept collateral in full or partial
satisfaction of the obligation it secures only if: :

(1) the debtor consents to the acceptance under subsection (c);

(2) the secured party does not receive, within the time set forth in subsection
(d), a notification of objection to the proposal authenticated by:

(A) a person to which the secured party was required to send a proposal

under Section 9-621; or

(B) any other person, other than the debtor, holding an interest in the
collateral subordinate to the security interest that is the subject of the

proposal;

(3) if the collateral is consumer goods, the collateral is not in the possession of
the debtor when the debtor consents to the acceptance; and

(4) subsection (e) does not require the secured party to dispose of the collateral
or the debtor waives the requirement pursuant to Section 9-624.

(b) [Purported acceptance ineffective.] A purported or apparent accep-
tance of collateral under this section is ineffective unless:

(1) the secured party consents to the acceptance in an authenticated record or
sends a proposal to the debtor; and

(2) the conditions of subsection (a) are met.

(c) [Debtor’s consent.] For purposes of this section:

(1) a debtor consents to an acceptance of collateral in partial satisfaction of the
obligation it secures only if the debtor agrees to the terms of the accep-
tance in a record authenticated after default; and

(2) a debtor consents to an acceptance of collateral in full satisfaction of the
obligation it secures only if the debtor agrees to the terms of the accep-
tance in a record authenticated after default or the secured party:

(A) sends to the debtor after default a proposal that is unconditional 6r
subject only to a condition that collateral not in the possession of the
secured party be preserved or maintained;
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(B) in the proposal, proposes to accept collateral in full satisfaction of the

obligation it secures; and

(C) does not receive a notification of objection authenticated by the debtor
within 20 days after the proposal is sent.

(d) [Effectiveness of notification.] To be effective under subsection (a)(2),
a notification of objection must be received by the secured party:

(1) in the case of a person to which the proposal was sent pursuant to Section
9-621, within 20 days after notification was sent to that person; and

(2) in other cases:

(A) within 20 days after the last notification was sent pursuant to Section

9-621; or

(B) if a notification was not sent, before the debtor consents to the
acceptance under subsection (c).

(e) [Mandatory disposition of consumer goods.] A secured party that has
taken possession of collateral shall dispose of the collateral pursuant to Section 9-
610 within the time specified in subsection (f) if:

(1) 60 percent of the cash price has been paid in the case of a purchase-money
security interest in consumer goods; or

(2) 60 percent of the principal amount of the obligation secured has been paid -
in the case of a non-purchase-money security interest in consumer goods.

() [Compliance with mandatory disposition requirement.] To comply
with subsection (e), the secured party shall dispose of the collateral:

(1) within 90 days after taking possession; or

(2) within any longer period to which the debtor and all secondary obligors
have agreed in an agreement to that effect entered into and authenticated

after default.

(g) [No partial satisfaction in consumer transaction.] In a consumer
transaction, a secured party may not accept collateral in partial satisfaction of the

obligation it secures.

Official Comment

1. Source. Former Section 9-505.

2. Overview. This section and the two
sections following deal with strict foreclo-
sure, a procedure by which the secured par-
ty acquires the debtor’s interest in the col-
lateral without the need for a sale or other
disposition under Section 9-610. Although
these provisions derive from former Section
9-505, they have been entirely reorganized
and substantially rewritten. The more
straightforward approach taken in this Arti-
cle eliminates the fiction that the secured
party always will present a ‘‘proposal’” for
the retention of collateral and the debtor

will have a fixed period to respond. By elimi-
nating the need (but preserving the possibil-
ity) for proceeding in that fashion, this sec-
tion eliminates much of the awkwardness of
former Section 9-505. It reflects the belief
that strict foreclosures should be encouraged
and often will produce better results than a
disposition for all concerned.

Subsection (a) sets forth the conditions
necessary to an effective acceptance (former-
ly, retention) of collateral in full or partial
satisfaction of the secured obligation. Sec-
tion 9-621 requires in addition that a se-
cured party who wishes to proceed under
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this section notify certain other persons who
have or claim to have an interest in the
collateral. Unlike the failure to meet the
conditions in subsection (a), under Section
9-622(b) the failure to comply with the noti-
fication requirement of Section 9-621 does
not render the acceptance of collateral inef-
fective. Rather, the acceptance can take ef-
fect notwithstanding the secured party’s
noncompliance. A person to whom the re-
quired notice was not sent has the right to
recover damages under Section 9-625(b).
Section 9-622(a) sets forth the effect of an
acceptance of collateral.

3. Conditions to Effective Accep-
tance. Subsection (a) contains the condi-
tions necessary to the effectiveness of an
acceptance of collateral. Subsection (a)(1) re-
quires the debtor’s consent. Under subsec-
tions (eX(1) and (c)(2), the debtor may con-
sent by agreeing to the acceptance in writing
after default. Subsection (c)(2) contains an
alternative method by which to satisfy the
debtor’s-consent condition in subsection
(a)(1). It follows the proposal-and-objection
model found in former Section 9-505: The
debtor consents if the secured party sends a
proposal to the debtor and does not receive
an objection within 20 days. Under subsec-
tion (c¢)(1), however, that silence is not
deemed to be consent with respect to accept-
ances in partial satisfaction. Thus, a secured
party who wishes to conduct a “partial strict
foreclosure” must obtain the debtor’s agree-
ment in a record authenticated after default.
In all other respects, the conditions neces-
sary to an effective partial strict foreclosure
are the same as those governing acceptance
of collateral in full satisfaction. (But see
subsection (g), prohibiting partial strict fore-
closure of a security interest in consumer
transactions.)

The time when a debtor consents to a
strict foreclosure is significant in several cir-
cumstances under this section and the fol-
lowing one. See Sections 9-620(a)(1), (d)(2),
9-621(a)(1), (a)(2), (a)(3). For purposes of
determining the time of consent, a debtor’s
conditional consent constitutes consent.

Subsection (a)(2) contains the second con-
dition to the effectiveness of an acceptance
under this section—the absence of a timely
objection from a person holding a junior
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interest in the collateral or from a secondary
obligor. Any junior party—secured party or
lienholder-is entitled to lodge an objection to
a proposal, even if that person was not enti-
tled to notification under Section 9-621.
Subsection (d), discussed below, indicates
when an objection is timely.

Subsections (a)(3) and (a)(4) contain spe-
cial rules for transactions in which consum-
ers are involved. See Comment 12.

4. Proposals. Section 9-102 defines the
term ‘“proposal.” It is necessary to send a
“proposal” to the debtor only if the debtor
does not agree to an acceptance in an au-
thenticated record as described in subsection
(c)(1) or (c)(2). Section 9-621(a) determines
whether it is necessary to send a proposal to
third parties. A proposal need not take any
particular form as long as it sets forth the
terms under which the secured party is will-
ing to accept collateral in satisfaction. A
proposal to accept collateral should specify
the amount (or a means of calculating the.
amount, such as by including a per diem
accrual figure) of the secured obligations to
be satisfied, state the conditions (if any)
under which the proposal may be revoked,
and describe any other applicable conditions.
Note, however, that a conditional proposal
generally requires the debtor’s agreement in
order to take effect. See subsection (c).

5. Secured Party’s Agreement; No
“Constructive’” Strict Foreclosure. The
conditions of subsection (a) relate to actual
or implied consent by the debtor and any
secondary obligor or holder of a junior secu-
rity interest or lien. To ensure that the
debtor cannot unilaterally cause an accep-
tance of collateral, subsection (b) provides
that compliance with these conditions is nec-
essary but not sufficient to cause an accep-
tance of collateral. Rather, under subsection
(b), acceptance does not occur unless, in
addition, the secured party consents to the
acceptance in an authenticated record or
sends to the debtor a proposal. For this
reason, a mere delay in collection or disposi-
tion of collateral does not constitute a ‘‘con-
structive’’ strict foreclosure. Instead, delay is
a factor relating to whether the secured par-
ty acted in a commercially reasonable man-
ner for purposes of Section 9-607 or 9-610.
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A debtor’s voluntary surrender of collateral
to a secured party and the secured party’s
acceptance of possession of the collateral
does not, of itself, necessarily raise an impli-
cation that the secured party intends or is
proposing to accept the collateral in satisfac-
tion of the secured obligation under this
section.

6. When Acceptance Occurs. This sec-
tion does not impose any formalities or iden-
tify any steps that a secured party must take
in order to accept collateral once the condi-
tions of subsections (a) and (b) -have been
met. Absent facts or circumstances indicat-
ing a contrary intention, the fact that the
conditions have been met provides a suffi-
cient indication that the secured party has
accepted the collateral on the terms to which
the secured party has consented or proposed
and the debtor has consented or failed to
object. Following a proposal, acceptance of
the collateral normally is automatic upon
the secured party’s becoming bound and the
time for objection passing. As a matter of
good business practice, an enforcing secured
party may wish to memorialize its accep-
tance following a proposal, such as by notify-
ing the debtor that the strict foreclosure is
effective or by placing a written record to
that effect in its files. The secured party’s
agreement to accept collateral is self-execut-
ing and cannot be breached. The secured
party is bound by its agreement to accept
collateral and by any proposal to which the
debtor consents. '

7. No Possession Requirement. This
section eliminates the requirement in former
Section 9-505 that the secured party be “in
possession” of collateral. It clarifies that in-
tangible collateral, which cannot be pos-
sessed, may be subject to a strict foreclosure
under this section. However, under subsec-
tion (a)(3), if the collateral is consumer
goods, acceptance does not occur unless the
debtor is not in possession.

8. When Objection Timely. Subsection
(d) explains when an objection is timely and
thus prevents an acceptance of collateral
from taking effect. An objection by a person
to which notification was sent under Section
9-621 is effective if it is received by the
secured party within 20 days from the date
the notification was sent to that person.
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Other objecting parties (i.e., third parties
who are not entitled to notification) may
object at any time within 20 days after the
last notification is sent under Section 9-621.
If no such notification is sent, third parties
must object before the debtor agrees to the
acceptance in writing or is deemed to have
consented by silence. The former may occur
any time after default, and the latter re-
quires a 20-day waiting period. See subsec-
tion (c).

9. Applicability of Other Law. This
section does not purport to regulate all as-
pects of the transaction by which a secured
party may become the owmer of collateral
previously owned by the debtor. For exam-
ple, a secured party’s acceptance of a motor
vehicle in satisfaction of secured obligations
may require compliance with the applicable
motor vehicle certificate-of-title law. State
legislatures should conform those laws so
that they mesh well with this section and
Section 9-610, and courts should construe
those laws and this section harmoniously. A ~
secured party’s acceptance of collateral in
the possession of the debtor also may impli-
cate statutes dealing with a seller’s retention
of possession of goods sold.

10. Accounts, Chattel Paper, Pay-
ment Intangibles, and Promissory
Notes. If the collateral is accounts, chattel
paper, payment intangibles, or promissory
notes, then a secured party’s acceptance of
the collateral in satisfaction of secured obli-
gations would constitute a sale to the se-
cured party. That sale normally would give
rise to a new security interest (the owner-
ship interest) under Sections 1-201(37) and
9-109. In the case of accounts and chattel
paper, the new security interest would re-
main perfected by a filing that was effective
to perfect the secured party’s original securi-
ty interest. In the case of payment intangi-
bles or promissory notes, the security inter-
est would be perfected when it attaches. See
Section 9-309. However, the procedures for
acceptance of collateral under this section
satisfy all necessary formalities and a new
security agreement authenticated by the
debtor would not be necessary.

11. Role of Good Faith. Section 1-203
imposes an obligation of good faith on a
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secured party’s enforcement under this Arti-
cle. This obligation may not be disclaimed by
agreement. See Section 1-102. Thus, a pro-
posal and acceptance made under this sec-
tion in bad faith would not be effective. For
example, a secured party’s proposal to accept
marketable securities worth $1,000 in full
satisfaction of indebtedness in the amount of
$100, made in the hopes that the debtor
might inadvertently fail to object, would be
made in bad faith. On the other hand, in the
normal case proposals and acceptances
should be not second-guessed on the basis of
the “value” of the collateral involved. Dis-
putes about valuation or even a clear excess
of collateral value over the amount of obli-
gations satisfied do not necessarily demon-
strate the absence of good faith.

12. Special Rules in Consumer
Cases. Subsection (e) imposes an obligation
on the secured party to dispose of consumer
goods under certain circumstances. Subsec-
tion (f) explains when a disposition that is

§ 9-621.

§ 9-621

required under subsection (e) is timely. An
effective acceptance of collateral cannot oc-
cur if subsection (e) requires a disposition
unless the debtor waives this requirement
pursuant to Section 9-624(b). Moreover, a
secured party who takes possession of collat-
eral and unreasonably delays disposition vio-
lates subsection (e), if applicable, and may
also violate Section 9-610 or other provi-
sions of this Part. Subsection (e) eliminates
as superfluous the express statutory refer-
ence to ‘‘conversion”’ found in former Sec-
tion 9-505. Remedies available under other
law, including conversion, remain available
under this Article in appropriate cases. See
Sections 1-103, 1-106.

Subsection (g) prohibits the secured party
in consumer transactions from accepting col-
lateral in partial satisfaction of the obli-
gation it secures. If a secured party attempts
an acceptance in partial satisfaction in a
consumer transaction, the attempted accep-
tance is void.

Notification of Proposal to Accept Collateral.

(a) [Persons to which proposal to be sent.] A secured party that desires to
accept collateral in full or partial satisfaction of the obligation it secures shall send

its proposal to:

(1) any person from which the secured party has received, before the debtor
consented to the acceptance, an authenticated notification of a claim of an

interest in the collateral;

(2) any other secured party or lienholder that, 10 days before the debtor
consented to the acceptance, held a security interest in or other lien on the
collateral perfected by the filing of a financing statement that:

(A) identified the collateral;

(B) was indexed under the debtor’s name as of that date; and

3)

(b)

(C) was filed in the office or offices in which to file a financing statement
against the debtor covering the collateral as of that date; and

any other secured party that, 10 days before the debtor consented to the
acceptance, held a security interest in the collateral perfected by compli-
ance with a statute, regulation, or treaty described in Section 9-311(a).

[Proposal to be sent to secondary obligor in partial satisfaction.] A

secured party that desires to accept collateral in partial satisfaction of the obli-
gation it secures shall send its proposal to any secondary obhgor in addition to the
persons described in subsection (a).
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Official Comment

1. Source. Former Section 9-505. amount of credit the debtor will receive for
2. Notification Requirement. Subsec- the collateral subject only to the require-
tion (a) specifies three classes of competing ment of good faith. An effective acceptance
claimants to whom the secured party must discharges subordinate security interests
send notification of its proposal: (i) those and other subordinate liens. See Section 9-
who notify the secured party that they claim  622. If collateral is subject to several liens
an interest in the collateral, (ii) holders of securing debts much larger than the value of
certain security interests and liens who have the collateral, the debtor may be disinclined
filed 'against _thg debtor, and (iii) holders of ., rofrain from consenting to an acceptance
certain seFunty 19terests who haYe perf:ected by the holder of the senior security interest,
by qomphancg with a statute ‘(mCh.Idmg 2 even though, had the debtor objected and
certificate-of-title statute), regulation, or th ior di od of th llateral und
treaty described in Section 9-311(a). With e senior disposed ol the coliateral uncer
regard to (ii), see Section 9-611, Comment 4. Section 9610, the collateral may have yield-
ed more than enough to satisfy the senior

Subsection (b) also requires notification to ore. :
any secondary obligor if the proposal is for ~security interest (but not enough to satisfy

acceptance in partial satisfaction. all the liens). Accordingly, this section im-

Unlike Section 9-611, this section contains P0S€S Upon the enforcing secured party the
no “safe harbor,” which excuses an enforc- risk of the filing office’s errors and delay.

ing secured party from notifying certain se- The holder of a security interest who is
cured parties and other lienholders. This is entitled to notification under this section but

because, unlike Section 9-610, which re- does not receive it has the right to recover
quires that a disposition of collateral be com- under Section 9-625(b) any loss resulting
mercially reasonable, Section 9-620 permits. from the enforcing secured party’s noncom-
the debtor and secured party to set the pliance with this section.

§ 9-622. Effect of Acceptanée of Collateral.

(a) [Effect of acceptance.] A secured party’s acceptance of collateral in full
or partial satisfaction of the obligation it secures:

(1) discharges the obligation to the extent consented to byé,the debtor;
(2) transfers to the secured party all of a debtor’s rights in the collateral;

(3) discharges the security interest or agricultural lien that is the subject of
the debtor’s consent and any subordinate security interest or other subor-
dinate lien; and

(4) terminates any other subordinate interest.

(b) [Discharge of subordinate interest notwithstanding noncompli-
ance.] A subordinate interest is discharged or terminated under subsection (a),
even if the secured party fails to comply with this article.

Official Comment

1. Source. New. receives a timely objection from a person
2. Effect of Acceptance. Subsection (a) entitled to notification, - then neither this

spec[ﬁes the effect of an acceptance of collat- subsection nor subsection (b) applies. Para-
eral in full or partial satisfaction of the se- '~ graph (1) expresses the fundamental conse-
cured obligation. The acceptance to which it quence of accepting €ollateral in full or par-
refers is an effective acceptance. If a pur- tial satisfaction of the secured obligation—
ported acceptance is ineffective under Sec- the obligation is discharged to the extent
tion 9-620, e.g., because the secured party consented to by the debtor. Unless otherwise
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agreed, the obligor remains liable for any
deficiency. Paragraphs (2) through (4) indi-
cate the effects of an acceptance on various
property rights and interests. Paragraph (2)
follows Section 9-617(a) in providing that
the secured party acquires ‘‘all of a debtor’s
rights in the collateral.”” Under paragraph
(8), the effect of strict foreclosure on holders
of junior security interests and other liens is
the same regardless of whether the collateral
is accepted in full or partial -satisfaction of
the secured obligation: all junior encum-
brances are discharged. Paragraph (4) pro-

§ 9-623

vides for the termination of other subor-
dinate interests.

Subsection (b) makes clear that subor-
dinate interests are discharged under sub-
section (a) regardless of whether the secured
party complies with this Article. Thus, sub-
ordinate interests are discharged regardless
of whether a proposal was required to be
sent or, if required, was sent. However, a
secured party’s failure to send a proposal or
otherwise to comply with this Article may
subject the secured party to liability under
Section 9-625.

§ 9-623. Right to Redeem Collateral.

(a) [Persons that may redeem.] A debtor, any secondary obligor, or any
other secured party or lienholder may redeem collateral.

(b) [Requirements for redemption.] To redeem collateral, a person shall

tender:

(1) fulfillment of all obligations secured by the collateral; and
(2) the reasonable expenses and attorney’s fees described in Section 9-

615(a)(1).

(c) [When redemption may occur.] A redemption may occur at any time

before a secured party:

(1) has collected collateral under Section 9-607;
(2) has disposed of collateral or entered into a contract for its disposition

under Section 9-610; or

(3) has accepted -collateral in full or partial satisfaction of the obligation it

secures under Section 9-622.

Official Comment

1. Source. Former Section 9-506.

2. Redemption Right. Under this sec-
tion, as under former Section 9-506, the
debtor or another secured party may redeem
collateral as long as the secured party has
not collected (Section 9-607), disposed of or
contracted for the disposition of (Section 9-
610), or accepted (Section 9-620) the collat-
eral. Although this section generally follows
former Section 9-506, it extends the right of
redemption to holders of nonconsensual
liens. To redeem the collateral a person
must tender fulfillment of all obligations se-
cured, plus certain expenses. If the entire
balance of a secured obligation has been
accelerated, it would be necessary to tender
the entire balance. A tender of fulfillment
obviously means more than a new promise

to perform an existing promise. It requires
payment in full of all monetary obligations
then due and performance in full of all other
obligations then matured. If unmatured se-
cured obligations remain, the security inter-
est continues to secure them (i.e., as if there
had been no default).

3. Redemption of Remaining Collat-
eral Following Partial Enforcement.
Under Section 9-610 a secured party may
make successive dispositions of portions of
its collateral. These dispositions would not
affect the debtor’s, another secured party’s,
or a lienholder’s right to redeem the remain-
ing collateral. :

4. Effect of “Repledging.” Section 9-
207 generally permits a secured party having
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possession or control of collateral to create a  ability) to redeem collateral is not affected
security interest in the collateral. As ex- by, and does not affect, the priority of a
plained in the Comments to that section, the security interest created by the debtor’s se-
debtor’s right (as opposed to its practical cured party.

§ 9-624. Waiver.

(a) [Waiver of disposition notification.] A debtor or secondary obligor may
waive the right to notification of disposition of collateral under Section 9-611 only
by an agreement to that effect entered into and authenticated after default.

(b) [Waiver of mandatory disposition.] A debtor may waive the right to
require disposition of collateral under Section 9-620(e) only by an agreement to
that effect entered into and authenticated after default.

(c) [Waiver of redemption right.] Except in a consumer-goods transaction,
a debtor or secondary obligor may waive the right to redeem collateral under
Section 9-623 only by an agreement to that effect entered into and authenticated
after default.

Official Comment

1. Source. Former Sections 9-504(3), 9~ prohibiting a secured party from buying at
505, 9-506. its own private disposition. Transactions of

2. Waiver. This section is a limited ex- this kind are equivalent to ‘‘strict foreclo- -

ception to Section 9-602, which generally sures” and are governed by Sections 9-620,
prohibits waiver by debtors and obligors. It 9-621, and 9-622.
makes no provision for waiver of the rule

[SUBPART 2. NONCOMPLIANCE WITH ARTICLE]

§ 9-625. Remedies for Secured Party’s Fallure to Comply With Arti-
cle.

(a) [Judicial orders concerning noncomplia.nce.] If it is established that
a secured party is not proceeding in accordance with this article, a court may order
or restrain collection, enforcement, or disposition of collateral on appropriate terms
and conditions.

(b) [Damages for noncompliance.] Subject to subsections (c), (d), and (f), a
person is liable for damages in the amount of any loss caused by a failure to comply
with this article. Loss caused by a failure to comply may include loss resultlng from
the debtor’s inability to obtain, or increased costs of, alternative financing.

(c) [Persons entitled to recover damages; statutory damages in con-
sumer-goods transaction.] Except as otherwise provided in Section 9-628:

(1) a person that, at the time of the failure, was a debtor, was an obligor, or
held a security interest in or other lien on the collateral may recover
damages under subsection (b) for its loss; and »

(2) if the collateral is consumer goods, a person that was a debtor or a
secondary obligor at the time a secured party failed to comply with this
part may recover for that failure in any event an amount not less than the
credit service charge plus 10 percent of the principal amount of the
obligation or the time-price differential plus 10 percent of the cash price.
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(d) [Recovery when deficiency eliminated or reduced.] A debtor whose
deficiency is eliminated under Section 9-626 may recover damages for the loss of
any surplus. However, a debtor or secondary obligor whose deficiency is eliminated
or reduced under Section 9-626 may not otherwise recover under subsection (b) for
noncompliance with the provisions of this part relating to collection, enforcement,
disposition, or acceptance.

(e) [Statutory damages: noncompliance with specified provisions.] In
addition to any damages recoverable under subsection (b), the debtor, consumer
obligor, or person named as a debtor in a filed record, as applicable, may recover
$500 in each case from a person that:

(1) fails to comply with Section 9-208;
(2) fails to comply with Section 9-209;
(3) files a record that the person is not entitled to file under Section 9-509(a);

(4) fails to cause the secured party of record to file or send a termination
statement as required by Section 9-513(a) or (c);

(5) fails to comply with Section 9-616(b)(1) and whose failure is part of a
pattern, or consistent with a practice, of noncompliance; or

(6) fails to comply with Section 9-616(b)(2).

(f [Statutory damages: noncompliance with Section 9-210.] A debtor
or consumer obligor may recover damages under subsection (b) and, in addition,
$500 in each case from a person that, without reasonable cause, fails to comply
with a request under Section 9-210. A recipient of a request under Section 9-210
which never claimed an interest in the collateral or obligations that are the subject
of a request under that section has a reasonable excuse for failure to comply with
the request within the meaning of this subsection.

(g) [Limitation of security interest: noncompliance with Section 9-
210.] If a secured party fails to comply with a request regarding a list of collateral
or a statement of account under Section 9-210, the secured party may claim a
security interest only as shown in the list or statement included in the request as
against a person that is reasonably misled by the failure.

Official Comment

1. Source. Former Section 9-507.

2. Remedies for Noncompliance;
Scope. Subsections (a) and (b) provide the
basic remedies afforded to those aggrieved
by a secured party’s failure to comply with
this Article. Like all provisions that create
liability, they are subject to Section 9-628,
which should be read in conjunction with
Section 9-605. The principal limitations un-
der this Part on a secured party’s right to
enforce its security interest against collater-
al are the requirements that it proceed in
good faith (Section 1-203), in a commercial-
ly reasonable manner (Sections 9-607 and
9-610), and, in most cases, with reasonable

notification (Sections 9-611 through 9-614).
Following former Section 9-507, under sub-
section (a) an aggrieved person may seek
injunctive relief, and under subsection (b)
the person may recover damages for losses
caused by noncompliance. Unlike former
Section 9-507, however, subsections (a) and
(b) are not limited to noncompliance with
provisions of this Part of Article 9. Rather,
they apply to noncompliance with any pro-
vision of this Article. The change makes
this section applicable to noncompliance
with Sections 9-207 (duties of secured party
in possession of collateral), 9-208 (duties of
secured party having control over deposit
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account), 9-209 (duties of secured party if
account debtor has been notified of an as-
signment), 9-210 (duty to comply with re-
quest for accounting, etc.), 9-509(a) (duty to
refrain from filing unauthorized financing
statement), and 9-513(a) or (c) (duty to pro-
vide termination statement). Subsection (a)
also modifies the first sentence of former
Section 9-507(1) by adding the references to
“collection” and “enforcement.” Subsection
(c)(2), which gives a minimum damage re-
covery in consumer-goods transactions, ap-
plies only to noncompliance with the provi-
sions of this Part.

3. Damages for Noncompliance with
This Article. Subsection (b) sets forth the
basic remedy for failure to comply with the
requirements of this Article: a damage recov-
ery in the amount of loss caused by the
noncompliance. Subsection (c) identifies who
may recover under subsection (b). It affords
a remedy to any aggrieved person who is a
debtor or obligor. However, a principal obli-
gor who is not a debtor may recover dam-
ages only for noncompliance with Section 9-
616, inasmuch as none of the other rights
and duties in this Article run in favor of
such a principal obligor. Such a principal
obligor could not suffer any loss or damage
on account of noncompliance with rights or
duties of which it is not a beneficiary. Sub-
section (c) also affords a remedy to an ag-
grieved person who holds a competing secu-
rity interest or other lien, regardless of
whether the aggrieved person is entitled to
notification under Part 6. The remedy is
available even to holders of senior security
interests and other liens. The exercise of this
remedy is subject to the normal rules of
pleading and proof. A person who has dele-
gated the duties of a secured party but who
remains obligated to perform them is liable
under this subsection. The last sentence of
subsection (d) eliminates the possibility of
double recovery or other over-compensation
arising out of a reduction or elimination of a
deficiency under Section 9-626, based on
noncompliance with the provisions of this
Part relating to collection, enforcement, dis-
position, or acceptance. Assuming no double
recovery, a debtor whose deficiency is elimi-
nated under Section 9-626 may pursue a
claim for a surplus. Because Section 9-626
does not apply to consumer transactions, the

UNIFORM COMMERCIAL CODE
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statute is silent as to whether a double re-
covery or other over-compensation is possi-
ble in a consumer transaction.

Damages for violation of the requirements
of this Article, including Section 9-609, are
those reasonably calculated to put an eligible
claimant in the position that it would have
occupied had no violation occurred. See Sec-
tion 1-106. Subsection (b) supports the re-
covery of actual damages for committing a
breach of the peace in violation of Section 9-
609, and principles of tort law supplement
this subsection. See Section 1-103. However,
to the extent that damages in tort compen-
sate the debtor for the same loss dealt with
by this Article, the debtor should be entitled
to only one recovery. ’

4. Minimum Damages in Consumer-
Goods Transactions. Subsection (c)(2) pro-
vides a minimum, statutory, damage recov-
ery for a debtor and secondary obligor in a
consumer-goods transaction. It is patterned
on former Section 9-507(1) and is designed
to ensure that every noncompliance with the -
requirements of Part 6 in a consumer-goods
transaction results in liability, regardless of
any injury that may have resulted. Subsec-
tion (c)(2) leaves the treatment of statutory
damages as it was under former Article 9. A
secured party is not liable for statutory dam-
ages under this subsection more than once
with respect to any one secured obligation
(see Section 9-628(e)), nor is a secured party
liable under this subsection for failure to
comply with Section 9-616 (see Section 9-
628(d)).

Following former Section 9-507(1), this
Article does not include a definition or expla-
nation of the terms ‘‘credit service charge,”
“principal amount,” “time-price -differen-
tial,”” or ‘‘cash price,” as used in subsection
(c)(2). It leaves their construction and appli-
cation to the court, taking into account the
subsection’s purpose of providing a mini-
mum recovery in consumer-goods transac-
tions. ' S

5. Supplemental Damages. Subsec-
tions (e) and (f) provide damages that sup-
plement the recovery, if any, under subsec-
tion (b). Subsection (e) imposes an additional
$500 liability upon a person who fails to
comply with the provisions specified in that
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subsection, and subsection (f) imposes like
damages on a person who, without reason-
able excuse, fails to comply with a request
for an accounting or a request regarding a
list of collateral or statement of account un-
der Section 9-210. However, under subsec-
tion (f), a person has a reasonable excuse for
the failure if the person never claimed an

§ 9-626

interest in the collateral or obligations that
were the subject of the request.

6. Estoppel. Subsection (g) limits the
extent to which a secured party who fails to
comply with a request regarding a list of
collateral or statement of account may claim
a security interest.

§ 9-626. Action in Which Deficiency or Surplus Is in Issue.

(a) [Applicable rules if amount of deficiency or surplus in issue.] In an
action arising from a transaction, other than a consumer transaction, in which the
amount of a deficiency or surplus is in issue, the following rules apply:

(1) A secured party need not prove compliancé with the provisions of this part
relating to collection, enforcement, disposition, or acceptance unless the
debtor or a secondary obligor places the secured party’s compliance in

issue.

(2) If the secured party’s compliance is placed in issue, the secured party has
the burden of establishing that the collection, enforcement, disposition, or
acceptance was conducted in accordance with this part.

(3) Except as otherwise provided in Section 9-628, if a secured party falls to
prove that the collection, enforcement, disposition, or acceptance was-
conducted in accordance with the provisions of this part relating to
collection, enforcement, disposition, or acceptance, the liability of a debtor
or a secondary obligor for a deficiency is limited to an amount by which the
sum of the secured obligation, expenses, and attorney’s fees exceeds the

greater of:

(A) the proceeds of the collection, enforcement, disposition, or acceptance;

or

(B) the amount of proceeds that would have been realized had the
noncomplying secured party proceeded in accordance with the provi-
sions of this part relating to collection, enforcement, disposition, or

acceptance.

(4) For purposes of paragraph (3)(B), the amount of proceeds that would have
been realized is equal to the sum of the secured obligation, expenses, and
attorney’s fees unless the secured party proves that the amount is less

than that sum.

(5) If a deficiency or surplus is calculated under Section 9-615(f), the debtor or
obligor has the burden of establishing that the amount of proceeds of the
disposition is significantly below the range of prices that a complying
disposition to a person other than the secured party, a person related to
the secured party, or a secondary obligor would have brought.

(b) [Non-consumer transactions; no inference.] The limitation of the
rules in subsection (a) to transactions other than consumer transactions is intend-
ed to leave to the court the determination of the proper rules in consumer
transactions. The court may not infer from that limitation the nature of the proper
rule in consumer transactions and may continue to apply established approaches.
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Official Comment

1. Source. New.

2. Scope. The basic damage remedy un-
der Section 9-625(b) is subject to the special
rules in this section for transactions other
than consumer transactions. This section ad-
dresses situations in which the amount of a
deficiency or surplus is in issue, i.e., situa-
tions in which the secured party has collect-
ed, enforced, disposed of, or accepted the
collateral. It contains special rules applicable
to a determination of the amount of a defi-
ciency or surplus. Because this section af-
fects a person’s liability for a deficiency, it is
subject to Section 9-628, which should be
read in conjunction with Section 9-605. The
rules in this section apply only to noncompli-
ance in connection with the “collection, en-
forcement, disposition, or acceptance” under
Part 6. For other types of noncompliance
with Part 6, the general liability rule of
Section 9-625(b)—recovery of actual dam-
ages—applies. Consider, for example, a re-
possession that does not comply with Section

9-609 for want of a default. The debtor’'s ,

remedy is under Section 9-625(b). In a prop-
er case, the secured party also may be liable
for conversion under non-UCC law. If the
secured party thereafter disposed of the col-
lateral, however, it would violate Section 9-
610 at that time, and this section would
apply.

3. Rebuttable Presumption Rule.
Subsection (a) establishes the rebuttable
presumption rule for transactions other than
consumer transactions. Under paragraph (1),
the secured party need not prove compliance
with the relevant provisions of this Part as
part of its prima facie case. If, however, the
debtor or a secondary obligor raises the issue
(in accordance with the forum’s rules of
pleading and practice), then the secured par-
ty bears the burden of proving that the
collection, enforcement, disposition, or ac-
ceptance complied. In the event the secured
party is unable to meet this burden, then
paragraph (3) explains how to calculate the
deficiency. Under this rebuttable presump-
tion rule, the debtor or obligor is to be
credited with the greater of the actual pro-
ceeds of the disposition or the proceeds that
would have been realized had the secured

party complied with the relevant provisions.
If a deficiency remains, then the secured
party is entitled to recover it. The references
to ‘“‘the secured obligation, expenses, and
attorney’s fees’”’ in paragraphs (3) and (4)
embrace the application rules in Sections 9-
608(a) and 9-615(a).

Unless the secured party proves that com-
pliance with the relevant provisions would
have yielded a smaller amount, under para-
graph (4) the amount that a complying col-
lection, enforcement, or disposition would
have yielded is deemed to be equal to the
amount of the secured obligation, together
with expenses and attorney’s fees. Thus, the
secured party may not recover any deficiency
unless it meets this burden.

4. Consumer Transactions. Although
subsection (a) adopts a version of the rebut-
table presumption rule for transactions oth-
er than consumer transactions, with certain
exceptions Part 6 does not specify the effect
of a secured party’s noncompliance in con-
sumer transactions. (The exceptions are the
provisions for the recovery of damages in
Section 9-625.) Subsection (b) provides that
the limitation of subsection (a) to transac-
tions other than consumer transactions is
intended to leave to the court the determina-
tion of the proper rules in consumer transac-
tions. It also instructs the court not to draw
any inference from the limitation as to the
proper rules for consumer transactions and
leaves the court free to continue to apply
established approaches to those transactions.

Courts construing former Section 9-507
disagreed about the consequences of a se-
cured party’s failure to comply with the re-
quirements of former Part 5. Three general
approaches emerged. Some courts have held
that a noncomplying secured party may not

"recover a deficiency (the ‘“‘absolute bar”

rule). A few courts held that the debtor can
offset against a claim to a deficiency all
damages recoverable under former Section
9-507 resulting from the secured party’s
noncompliance (the “offset’’ rule). A plurali-
ty of courts considering the issue held that
the noncomplying secured party is barred
from recovering a deficiency unless it over-
comes a rebuttable presumption that compli-
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ance with former Part 5 would have yielded
an amount sufficient to satisfy the secured
debt. In addition to the nonuniformity re-
sulting from court decisions, some States
enacted special rules governing the availabil-
ity of deficiencies.

5. Burden of Proof When Section 9-
615(f) Applies. In a non-consumer transac-
tion, subsection (a)(5) imposes upon a debtor
or obligor the burden of proving that the
proceeds of a disposition are so low that,
under Section 9-615(f), the actual proceeds
should not serve as the basis upon which a
deficiency or surplus is calculated. Were the
burden placed on the secured party, then
debtors might be encouraged to challenge
the price received in every disposition to the
secured party, a person related to the se-
cured party, or a secondary obligor.

SECURED TRANSACTIONS

§ 9-627

6. Delay in Applying This Section.
There is an inevitable delay between the
time a secured party engages in a noncom-
plying collection, enforcement, disposition,
or acceptance and the time of a subsequent
judicial determination that the secured party
did not comply with Part 6. During the
interim, the secured party, believing that the
secured obligation is larger than it ultimate-
ly is determined to be, may continue to
enforce its security interest in collateral. If
some or all of the secured indebtedness ulti-
mately is discharged under this section, a
reasonable application of this section would
impose liability on the secured party for the
amount of any excess, unwarranted recover-
ies but would not make the enforcement
efforts wrongful.

§ 9-627. Determination of Whether Conduct Was Commercially Rea-

sonable.

(a) [Greater amount obtainable under other circumstances; no preclu-

sion of commercial reasonableness.] The fact that a greater amount could have-
been obtained by a collection, enforcement, disposition, or acceptance at a different

time or in a different method from that selected by the secured party is not of itself

sufficient to preclude the secured party from establishing that the collection,

enforcement, disposition, or acceptance was made in a commercially reasonable

manner.

(b) [Dispositions that are commercially reasonable.] A disposition of
collateral is made in a commercially reasonable manner if the disposition is made:

(1) in the usual manner on any recognized market;

(2) at the price current in any recognized market at the time of the disposi-
tion; or

(8) otherwise in conformity with reasonable commercial practices among deal-
ers in the type of property that was the subject of the disposition.

(c) [Approval by court or on behalf of creditors.] A collection, enforce-
ment, disposition, or acceptance is commercially reasonable if it has been approved:

(1) in a judicial proceeding;

(2) by a bona fide creditors’ committee;

(3) by a representative of creditors; or

(4) by an assignee for the benefit of creditors.

(d) [Approval under subsection (c) not necessary; absence of approval
has no effect.] Approval under subsection (c) need not be obtained, and lack of
approval does not mean that the collection, enforcement, disposition, or acceptance
is not commercially reasonable.
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Official Comment

1. Source. Former Section 9-507(2).

2. Relationship of Price to Commer-
cial Reasonableness. Some observers have
found the notion contained in subsection (a)
{derived from former Section 9-507(2)) (the
fact that a better price could have been
obtained does not establish lack of commer-
cial reasonableness) to be inconsistent with
that found in Section 9-610(b) (derived from
former Section 9-504(3)) (every aspect of the
disposition, including its terms, must be
commercially reasonable). There is no such
inconsistency. While not itself sufficient to
establish a violation of this Part, a low price
suggests that a court should scrutinize care-
fully all aspects of a disposition to ensure
that each aspect was commercially reason-
able.

The law long has grappled with the prob-
lem of dispositions of personal and real
property which comply with applicable pro-
cedural requirements (e.g., advertising, noti-
fication to interested persons, etc.) but
which yield a price that seems low. This
Article addresses that issue in Section 9-
615(f). That section applies only when the
transferee is the secured party, a person
related to the secured party, or a secondary
obligor. It contains a special rule for calcu-

lating a deficiency or surplus in a complying
disposition that yields a price that is ‘‘signif-
icantly below the range of proceeds that a
complying disposition to a person other than
the secured party, a person related to the
secured party, or a secondary obligor would
have brought.”

3. Determination of Commercial
Reasonableness; Advance Approval. It is
important to make clear the conduct and
procedures that are commercially reasonable
and to provide a secured party with the
means of obtaining, by court order or negoti-
ation with a creditors’ committee or a repre-
sentative of creditors, advance approval of a
proposed method of enforcement as commer-
cially reasonable. This section contains rules
that assist in that determination and pro-
vides for advance approval in appropriate
situations. However, none of the specific
methods of disposition specified in subsec-
tion (b) is required or exclusive.

4. “Recognized Market.” As in Sec-
tions 9-610(c) and 9-611(d), the concept of a

“‘recognized market” in subsections (b)(1)

and (2) is quite limited; it applies only to
markets in which there are standardized
price quotations for property that is essen-
tially fungible, such as stock exchanges.

§ 9-628. Nonliability and Limitation on Liability of Secured Party;
Liability of Secondary Obligor.

(a) [Limitation of liability of secured party for noncompliance with
article.] Unless a secured party knows that a person is a debtor or obligor, knows
the identity of the person, and knows how to communicate with the person:

(1) the secured party is not liable to the person, or to a secured party or
lienholder that has filed a financing statement against the person, for
failure to comply with this article; and

(2) the secured party’s failure to comply with this article does not affect the
liability of the person for a deficiency.

(b) [Limitation of liability based on status as secured party] A secured
party is not liable because of its status as secured party:

(1) to a person that is a debtor or obligor, unless the secured party knows:

(A) that the person is a debtor or obligor;

(B) the identity of the person; and

(C) how to communicate with the person; or
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(2) to a secured party or lienholder that has filed a financing statement

against a person, unless the secured party knows:
(A) that the person is a debtor; and
(B) the identity of the person.

(¢c) [Limitation of liability if reasonable belief that transaction not a
consumer-goods transaction or consumer transaction.] A secured party 1s
not liable to any person, and a person’s liability for a deficiency is not affected,
because of any act or omission arising out of the secured party’s reasonable belief
that a transaction is not a consumer-goods transaction or a consumer transaction
or that goods are not consumer goods, if the secured party’s belief is based on its

reasonable reliance on:

(1) a debtor’s representation concerning the purpose for which collateral was

to be used, acquired, or held; or

(2) an obligor’s representation concerning the purpose for which a secured

obligation was incurred.

(d) [Limitation of liability for statutory damages.] A secured party is not
liable to any person under Section 9-625(c)(2) for its failure to comply with Section

9-616.

(e) [Limitation of multiple liability for statutory damages.] A secured"
party is not liable under Section 9-625(c)(2) more than once with respect to any

one secured obligation.

Official Comment

1. Source. New.

2. Exculpatory Provisions. Subsec-
tions (a), (b), and (c¢) contain exculpatory
provisions that should be read in conjunction
with Section 9-605. Without this group of
provisions, a secured party could incur liabil-
ity to unknown persons and under circum-
stances that would not allow the secured
party to protect itself. The broadened defini-
tion of the term ‘“debtor” underscores the
need for these provisions.

If a secured party reasonably, but mistak-
enly, believes that a consumer transaction or
consumer-goods transaction is a non-con-
sumer transaction or non-consumer-goods
transaction, and if the secured party’s belief
is based on its reasonable reliance on a rep-
resentation of the type specified in subsec-
tion (¢)(1) or (c)(2), then this Article should
be applied as if the facts reasonably believed
and the representation reasonably relied
upon were true. For example, if a secured
party reasonably believed that a transaction
was a non-consumer transaction and its be-

lief was based on reasonable reliance on the
debtor’s representation that the collateral
secured an obligation incurred for business
purposes, the secured party is not liable to
any person, and the debtor’s liability for a
deficiency is not affected, because of any act
or omission of the secured party which arises
out of the reasonable belief. Of course, if the
secured party’s belief is not reasonable or,
even if reasonable, is not based on reason-
able reliance on the debtor’s representation,
this limitation on liability is inapplicable.

3. Inapplicability of Statutory Dam-
ages to Section 9-616. Subsection (d) ex-
cludes noncompliance with Section 9-616 en-
tirely from the scope of statutory damage
liability under Section 9-625(c)(2).

4. Single Liability for Statutory Min-
imum Damages. Subsection (e) ensures
that a secured party will incur statutory
damages only once in connection with any
one secured obligation.
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